United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 














JOINT APPENDIX _ 2 2, 28 


-  _ Gnited States Court of Appeals 
POR THE DISTRICT OF COLUMBIA CIRCUIT United States Cours op 


. A 
i : For the Ppeale 


FROM THE UNITED STATES DISTRICT COURT - A 
FOR. THE. DISTRICT OF COLUMBIA. 3 ta 


eo 
v map my 4 
“ 










(i) 

INDEX 
Indictment 5 5 ‘ . ‘ ‘ ‘ % - 
Plea of Defendant ‘ x Pr 2 - é : 


Motion for the Suppression of Evidence Wrongfully 
seized :c ££ *& 2 *« = FF S&S -@ 


Defendant's Motion for Suppression of Evidence, 
Denied e o e. e e e e o e 


VER oy» 2s «© 2 * eh ehUuhhhlhlUm! hl 
Judgment and Commitment é &* & #8 & 


Motion to Vacate Sentence and Set Aside Conviction 
as Provided by Title 28, Section 2255, Federal 
Rules of Criminal Procedure a < 7 


Opposition to Motion to Vacate Sentence and Set 
Aside Conviction Pursuant to Title 28 Section 
2255 cs . e . o e @ e e 


Affidavit in Support of Application for Leave to 
Proceed on Appeal - Denial of Mot, to Vac. 
Sen. Without Prepayment of Costs ar 


Notice of Appeal . 2. . 2. 2. 2 ew 


Order Granting Leave to Proceed in Forma Pauperis 
On Appeal ‘2 =» » « & »% 


Notice of Appeal, Filed July 22, 1957 . = »* 


Docket Entries : ‘ ‘ . . ‘i . 


Excerpts from Transcript of Proceedings . . . 
Witnesses: 


Henry Casala 
Direct , ° ° * ° ‘ ‘ 
Cross Z i . P “ . P 
Redirect ‘ = ‘ ; " J 
Recross ‘ = x ° e ° 


Patrick J. Farrell 
Direct . _ . ‘ 3 é 
Cross " 7 Fe ° 2 . zZ 
Redirect r : é e 3 


Joseph A, Gabrys 
Direct . «<« -« o . -« 


Alice Gordon Mitchell 
Direct , . i is . " r 
Redirect <i ‘ a ae 


Record 
Page 


95 
96 


97 


98 
100 
102 


104 


117 


121 


59 


79 


Appendix 
Page 


1 
2 


38 
42 





1 


JOINT APPENDIX 


[ Filed in Open Court April 4, 1952] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled February 5, 1952, Sworn in on ‘February 6, 1952. 


The United States of America 4 Criminal No. 584-'52 
v. Grand Jury No. 505-52 


: Vio. 26 U.S.C. 2558a 
pon as Peer : Vio. 21 U.S.C. 174 


The Grand Jury charges: 

On or about March 7, 1952, within the District of Columbia, John 
S. Mitchell purchased, sold, dispensed and distributed, not in the origi- 
nal stamped package and not from the original stamped package, thirty 
envelopes containing a mixture totaling about one grain each of heroin 
hydrochloride and quinine hydrochloride. 
SECOND COUNT: | 

On or about March 7, 1952, within the District of Columbia, John 
S. Mitchell facilitated the concealment and sale of thirty envelopes con- 
taining a mixture totaling about one grain each of heroin hydrochloride 
and quinine hydrochloride, after said heroin hydrochloride had, with the 
knowledge of John S. Mitchell, been imported into the United States 
contrary tolaw. This is the same heroin bydrochloride which is men- 
tioned in the first count of this indictment. 


/s/ Charles M. Heelan 
Attorney of the United States in and 
for the District of Columbia 


A TRUE BILL: 


/s/ John F. MacDonald 
Foreman. 





[ Filed April 11, 1952] 
PLEA OF DEFENDANT 
On this 11th day of April, 1952, the defendant John S. Mitchell, 
appearing in proper person, being arraigned in open Court upon the 
indictment, the substance of the charge being stated to him, pleads Not 
Guilty. 
By direction of 


Luther W. Youngdahl 
Presiding Judge 
Present: Criminal Court #1 


United States Attorney 


By Thomas Flannery 
Assistant United States Attorney 


* ok * 


[ Filed May 27, 1952] 


MOTION FOR THE SUPPRESSION OF 
EVIDENCE WRONGFULLY SEIZED. 


John S. Mitchell hereby moves this Court to direct that certain 
property unlawfully seized on or about March 6, 1952 at 1002 M Street, 
N. W., which allegedly was in the possession of the defendant, be sup- 
pressed as evidence against him in any criminal proceeding. 

The petitioner further states the property was seized at a time 
when he was not present and without a search warrant, in direct violation 
of his rights under Article Four of the Constitution of the United States 
of America. 

Said property consisted of an alleged supply of narcotics which 
were not the property of the defendant and not found in any clothing 
belonging to him, and if such narcotics were present in the room, the 
defendant had no knowledge of same. 


/s/ Rodney J. McMahon 
Attorney for Defendant 


x * * 


[Service of Copy Acknowledged] 





[ Filed May 27, 1952] 


On this 27th day of May, 1952, came the Attorney of the United 
States, the defendant in proper person and by his attorney, Rodney 
McMahon, Esquire; whereupon, the defendant's motion for suppression 
of evidence, coming on to be heard, after argument by counsel, is by 
the Court denied. | 


By direction of 


James W. Morris ! 
Presiding Judge — 
Criminal Court # Two 
| *x* * x 
| 


100 [ Filed May 28, 1952] 


On this 28th day of May, 1952, came again the parties aforesaid, 
in manner as aforesaid, the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon, the jury upon their 


oath say that the defendant is guilty as charged. : 
The case is referred to the Probation Officer of the Court and the 
defendant is permitted to remain on bond pending sentence. 
By direction of | 


James W. Morris : 
Presiding Judge 
Criminal Court # Two 


102 [ Filed June 30, 1952] 
JUDGMENT AND COMMITMENT | 

On this 27th day of June, 1952 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Rodney 
McMahon, Esquire ! 

It Is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offenses of Violation of Title 
26, Section 2553a and Violation of Title 21, Section 17 4 of the United 
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States Code, as charged and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprison- 
ment for a period of Two (2) years to Ten (10) years, and to pay a fine 
of One Hundred ($100.00) Dollars. 

It Is Adjudged that the execution of this sentence be and is hereby 
suspended insofar as the payment of the fine is concerned only. 

It Is Ordered that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Jas W. Morris 
United States District Judge 


* * * cd * 


[ Filed February 26, 1957] 


Motion To Vacate Sentence And Set Aside Conviction 
As Provided By Title 28, Section 2255, Federal 
Rules Of Criminal Procedure. 


Comes now the Petitioner, John S. Mitchell in proper person, 
pursuant to Title 28, Section 2255, U.S.C.; and moves this Honorable 
Court to vacate, set aside sentence imposed in Criminal Case No. 584-52, 
United States of America v. John S. Mitchell, and as cause therefore, 
shows the Court as follows: The issue before the Court at this time is 
whether or not the Court properly ruled at the hearing held on Petitioner 
Motion to Suppress Evidence that Certain Narcotics Were Admissible in 
evidence. Petitioner contends that the ruling was in error because the 
evidence referred to was obtained by means of a search and seizure 
which violated The Fourth Amendment to the Constitution of the United 


* States. The evidence relating to the circumstances of the search and 


seizure is conflicting, but Petitioner contends that, even if the conflicts 


are resolved in favor of the United States, the search and seizure were 


nevertheless illegal under the Fourth Amendment; for the purposes of 


5 ! 
this proceeding, therefore, petitioner will concede that the facts were 
as follows. Petitioner intends to prove his charges of illegal search 
and seizure as so plainly set forth in McDonald v. United States, 335 
U.S. 451, Rev. 983 App. D.C. 96, 166 F. 2d 957. 


* aK * * + 3 

106 "Here it is", The other officer asked petitioner if that was his gun 
and petitioner answered yes. Since the call for the ambulance informed 
the hospital that someone had been shot and since the police had found 
the gun which petitioner alleged had used, the search of petitioner's 
room should have closed with the finding of the gun; even in connection 
with a valid arrest, a search is "Unlawful" if it is merely exploratory 
and general and made solely to find evidence of defendant's guilt. 

Collins y. U.S., D. C. Mun. App. 1945. 41 A 2d 515. 

Probable cause to justify a search must be “before”, not "After", 
the search. Darnell v. U.S. (D.C. Mun. App. 1943, 33 A. 2d 734). 

* ac xe *x * 

From its inception, the arrival of the police was solely for the 
purpose of investigation of a (Shooting) consequently, when this investi- 
gation was climaxed by the discovery and seizure of petitioner's gun, no 
further search was necessary. A search may be made only when a 
valid search warrant or as an incident to a lawful arrest. Collins v. 
United States (D.C. Mun. App. 1945, 41 A. 24515). Since there was 





no- Lawful arrest, (Petitioner was not arrested) there could be no 


search, lawful or otherwise. : 
* K x e | = 


109 Argument | 
Petitioner contends that, even if the evidence presented to the 
Grand Jury as facts are to be taken as true, the evidence in question 
was obtained in a manner held by the Supreme Court of the United States 
to be illegal in McDonald v. United States, 335 U.S. 451 rev. 983 App. 
D.C. 166 F. 2d 957. | 


* * * * cal 








6 
111 The same principle has recently been reaffirmed by the Court of 
Appeals in this jurisdiction. In Lee v. United States, decided March 15, 
1956, the police had received information from an informer indicating 
that the defendant had committedia felony, and after the defendant had 
been arrested and his property seized without a Warrant of any kind, he 


contended that the property could not be used in evidence against him. 
The District Court denied his Motion to suppress, but the 
Court of Appeals reversed, saying, 
Assuming, without deciding, that the informer's tip would 
have given the police probable cause to support an arrest 
without a warrant, this did not constitute "exceptional 
circumstances", which supported the search or seizure 
without a warrant". (Emphasis supplied). 


In view of these pronouncements it must be respectfully submitted 
that this Court's ruling in denying petitioner's Motion to suppress evi- 
dence was based upon an erroneous ground. In denying the motion the 
Court was apparently proceeding upon the assumption that probable 
cause for an arrest without a warrant constitutes, as a matter of law, 
the kind of "exceptional circumstances" which will support a search and/ 
or seizure without a warrant. But this view was rejected by the Supreme 
Court in 1948 and has been rejected again by the Court of Appeals in 1956. 

The only remaining question is whether there were any other 
circumstances in the case at bar which could honestly be said to have 
constituted such a "grave emergency” as to have made the seizure with- 
out a warrant "imperative" and hence justifiable, 335 U.S. at 456. 

112 - The answer is very clear. The seizure occurred at approximate- 
ly 2:45a.m. or 3:00 a.m. Petitioner was already in the hospital, 
petitioner's wife was ill and in no position to run or leave the room, 
since there were several officers there, one of them could have guarded 
the room and petitioner's wife if they suspected narcotics were on the 
premises. 

The officers were beyond lawful duty to search the room after the 
gun was found, and petitioner had been taken to the hospital, but not 





7 
under arrest. The officers were not therefore, "responding to an 
emergency", (335 U.S. at 454). | 
* * * 
116 Conclusion ! 
Both the McDonald case (which reversed a District of Columbia Convic- 
tion) and the Lee case, supra, compel the conclusion that petitioner's 
conviction is invalid. It is, therefore, respectfully submitted that this 
Court has a clear duty to vacate the sentence which petitioner has been 
serving for the past (4) four years and ( 8) eight months. In con- 
clusion petitioner prays that this Court will consider the merits of this 
petition, Temper Justice with Mercy and Balance the Scales of Justice 
and conform with the law, U.S. Code Title 28, Section 1915, by ap- 
pointing effective counsel to represent your Petitioner as your Petitioner 


shall ever pray. 


State of Virginia ) 
Ss: 


County of Fairfax) 


By: John S. Mitchell, Petitioner Pro-Se. 
Box 25, Lorton, Virginia. 


117 [ Filed April 4, 1957] 
OPPOSITION TO MOTION TO VACATE SENTENCE 
AND SET ASIDE CONVICTION PURSUANT TO 
TITLE 28 SECTION 2255 | 

Comes now Oliver Gasch, United States Attorney in and for the 
District of Columbia and in opposition to the motion to vacate sentence 
and set aside conviction represents unto the Court the following: 

1. The defendant was indicted on April 4, 1952, on two counts 
of violating the narcotic laws, Title 26 U.S.C. Section 2553a, and 
Title 21 U.S.C. Section 174. On April 11, 1952, the defendant was 
arraigned and pleaded not guilty. Rodney McMahon, Esq. entered his 
appearance as counsel on April 23, 1952. A motion for suppression of 


evidence was argued and denied on May 27, 1952. On the same day 
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the jury was sworn and the trial began. The jury returned a guilty 
verdict on May 28, 1952. On June 26, 1952, the government filed an 
"Information as to previous convictions" and on June 27, 1952, the defen- 
dant was sentenced to imprisonment for a period of two to ten years and 
to pay a fine of $100.00 On January 27, 1953, an affidavit to proceed in 
forma pauperis was denied. 

| The main contention advanced in support of the relief requested is 
that the evidence secured was in violation of the Constitution in that there 
was an illegal search and seizure. The law is well settled that the 
legality of a search and seizure may not be raised by a motion to vacate 
under 28 U.S.C. Section 2255. White v. United States, 98 U.S. App. 
D.C. 274. In Barber v. United States, 197 F. 2d 815 (10th Cir. 1952), 
cert. denied, 344 U.S. 857 (1952), the defendant claimed that certain 
evidence had been wrongfully admitted into evidence since they were a 
product of an illegal search and seizure by federal agents. The court 

118 said: 

"Conceding, without deciding, that the shoes were 
erroneously received in evidence, their reception at most 
constituted a trial error occurring during the course of 
the trial. Thaterror, if'such it was, was one that could 
be challenged only by taking an appeal from the judgment 
of conviction and may not be raised for the first time by 
a proceeding under Section 2255." 

In United States v. Haywood, 208 F. 2d 156, 158 (7th Cir. 1953), 
the same question was raised. The court stated inter alia: 

". . . . an alleged erroneous ruling by the trial court 

on a motion to suppress evidence, and the alleged 

erroneous admission of such evidence at the trial, are 

not subject to review by a motion brought under 28 U. 

S.C. 2255. 


a A motion under Section 2255 cannot ordinari- 
ly be used in lieu of an appeal to correct errors com- 
mitted in the course of a trial even though such errors 


a me _ 


9 | 
relate to constitutional rights. United States v. Walker, 
2 Cir., 197 F. 2d 287, 288; United States v. Rosenberg, 
2Cir., 200 F. 2d 666, 668. . . . In two recent cases 
the courts specifically ruled that the alleged error in 
receiving evidence claimed to be obtained by an unlawful 
search and seizure could not be raised by motion under 
Section 2255. Barber v. United States, 10 Cir., 197 F. 
2d 812." : 


In the present case, the issue of illegal search and seizure was 


before the court on the original motion to suppress and cannot now be 
raised. | 
WHEREFORE, It is respectfully requested that the motion to 
vacate sentence and set aside conviction be denied. : 


/s/ Oliver Gasch ; 
United States Attorney 


/s/ George H. Foster 
Assistant United States Attorney 
[ Certificate of Service] : 


[Filed April 22, 1957] | 
For the reasons set forth in this memorandum in opposition to 


motion to vacate sentence and set aside conviction, the said motion is 

hereby denied. 3 

April 19, 1957. /s/ Jas W. Morris 
Judge 


119 [ Filed May 4, 1957] ! 
| 
Affidavit In Support Of Application For Leave 
To Proceed On Appeal - Denial Of Mot. To Vac. 
Sen. Without Prepayment Of Costs | 


* * * 
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[ Filed May 1, 1957] 
121 Notice of Appeal 


Notice is hereby given this 1st day of May, 1957, that I, JohnS. 
Mitchell, petitioner, Box 25, Lorton, Virginia, hereby appeal to the 
United States Court of Appeals, for the District of Columbia Circuit, 
from the order of this Court entered on the 19th day of April, 1957, in 
favor of the United States and against said, John S. Mitchell. 

Respectfully submitted, 


/s/ John S. Mitchell 
Petitioner 


[ JURAT] 
122. { Certificate of Service] 


123 [ Filed July 19, 1957] 


ORDER GRANTING LEAVE TO PROCEED 
IN FORMA PAUPERIS ON APPEAL 


In the matter of John S. Mitchell's motions for leave to appeal in 
forma pauperis, for relief under Section 2255, Title 18, United States 
Code, and for leave to appeal from the Court's denial of his motion 
under Section 2255, the Court makes the following findings: 

In June, 1952, following a jury verdict of guilty, Mitchell was 
sentenced to a term not to exceed ten years; in January, 1953, a motion 
for leave to proceed on appeal in forma pauperis, or for relief under 
Section 2255, or for a judgment of acquittal was filed, argued, and 
denied by the Court, who then felt there was no substantial question of 
law; on February 26, 1957, Mitchell in proper person filed another 
motion for relief under Section 2255, which was denied on April 22, 
1957; Mitchell filed a further motion, requesting leave to appeal from 
this denial without prepayment of costs. At this time there became 
available to the Court for the first time a partial transcript of the 
proceedings during the original trial of the case, including testimony 
on the issue of search and seizure; a review of this transcript leads the 
Court to conclude that, although the Court still adheres to its original 
opinion of the adm issability of the evidence, there was a substantial 








11 | 
question of law involved, and that the denial of defendant's right to 
proceed on appeal following his conviction because of the lack of a sub- 


Stantial question was in error; however, the Court at this time is unable 
to give leave to the defendant to proceed to appeal from the original 





conviction because the defendant failed to seek relief in 1952 during the 
time period provided by the Rules. _It is therefore by the Court this 
19th day of July, 1957 | 

ORDERED THAT THE defendant be allowed to proceed on appeal 
in forma pauperis from the order of this Court entered on April 22, 1957, 
denying him relief under Section 2255; the costs of this ‘ioe to be borne 
at the expense of the United States, and 

124 IT IS FURTHER ORDERED that 
a member of the bar of this Court, be appointed to give the defendant 
Such assistance as is necessary to enable him to perfect this appeal. 
/s/ Jas W. Morris 
JUDGE | 

No Objection As To Form: : 


/s/ Alexander Stevas 
Assistant U.S. Attorney 


125  —s«([ Filled July 22, 1957] 
NOTICE OF APPEAL 


Name and address of appellant John S. Mitchell, Box 25, 
Lorton, Va. | 


Name and address of appellant's attorney Martin J. McNamara, Jr. 
(Assigned) 
Perpetual ee Nai 
Washington, D « & 


Offense Vio. 26 U.S. Code 2553a 
Vio. 21 U.S. Code 174 
Concise statement of judgment or order, giving date, te any sentence 
Motion of Defendant to vacate sentence and set aside conviction, 
as provided by Title 28, Sec. 2255, Federal Rules of Criminal 


Procedure, DENIED. 4-22-57 - MORRIS, J. 


* * * * | oe 


12 


126 CRIMINAL DOCKET 
UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


CASE CLOSED | 
Parties _ Attorneys Criminal No. 


UNITED STATES U. S: Attorney 584-'52 
WV. 


JOHN S. MITCHELL Rodney J. McMahon Charge: 
J. Dwyer 602 5thSt., N.W. 
M.J.McNamara, Jr. U es a0 
Perpetual B. (Appeal) 2553a, 


VIO. 21, U.S. 
C. 174 
Bond: 


1. $500 Wm. J. 
O'Neil 
G.J. No. 505-52 


Proceedings 


* 


Motion of defendant for suppression of evidence argued and 
denied. Cert. filed. 


* ae 
- TRIAL RESUMED, Same Jury; 
VERDICT - GUILTY as indicted; 
Case referred to the Probation Officer of the Court; 
Defendant permitted to remain on bond pending sentence; 
Defendant's request for instructions, filed. 
Attorney Rodney McMahon present. MORRIS, J. 
Cert. filed. 

Information as to previous convictions, filed. 

SENTENCED to Imprisonment for a period of Two (2) years 
to Ten (10) years and to pay a fine of $100.00. (J.I.) 
Execution of sentence suspended as to payment of fine only; 
Defendant committed to District of Columbia Jail. 


Commitment issued. Attorney Rodney J. McMahon 
present. MORRIS, J. 





Proceedings 


Judgment and commitment of 6/27/52, filed. MORRIS, J. 


Appearance Jean Dwyer entered, filed. | 


* * * 


TRANSCRIPT OF PROCEEDINGS, Pages 1-94, May 27, and 
28, 1952, filed. (Clerk's Copy) (Reporter-Powell) 
| 
MOTION Of DEFENDANT to vacate sentence and set aside 
conviction as provided by Title 28, Section 2255, Federal 
Rules of Criminal Procedure, Affidavit in support of motion and 
motion for Appointment of Counsel, filed. (Prepared by 
Deft. ) | 
Government's opposition to deft's. motion : vacate sentence 


and set aside conviction pursuant to a 28, Sec. 2255, 


filed. Cert. of Serv. 

MOTION of DEFENDANT to vacate sentence or set aside 
conviction, as provided by Title 28, Sec. 2255, Federal 
Rules of Criminal Procedure, Affidavit in support of 
motion and motion for appointment of counsel, DENIED - 
For reasons set forth in Memorandum in opposition to 
motion, filed. MORRIS, J. dated 4-19-57. 

AFFIDAVIT of DEFENDANT in support of application for 
leave to proceed on Appeal - Denial of Motion to vacate 
sentence without prepayment of costs, filed. Cert. of 
Serv. (Prepared by Deft.) ! 

ORDER APPOINTING Jean Dwyer as counsel to defend, filed. 
MORRIS, J. (N) | 

Affidavit in support of application for leave to proceed on 
Appeal, DENIED; Motion for relief under T. 28, U.S.C. 


Sec. 2255, DENIED; Deft. GRANTED leave to appeal in 


Forma Pauperis from ruling on latter motion; 


* * * | * 





14 


128 Date Proceedings 


1957 - 
Jul 19 ORDER GRANTING LEAVE to proceed in Forma Pauperis on 


Appeal from Order of Court entered 4-22-57 DENYING 
relief under Sec. 2255, and ordering appointment of 
counsel, filed. MORRIS, J. 

NOTICE OF APPEAL, filed. 

ORDER APPOINTING Martin J. McNamara, Jr. as 
Counsel for the purpose of Appeal, filed. MORRIS, J. (N) 


_ EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed October 21, 1954] 


In the Matter of 
UNITED STATES OF AMERICA 
v. a Criminal No. 584-52 
JOHN S. MITCHELL 
Defendant 


Washington, D. C. 
May 27 and 28, 1952 


The above-entitled cause came on for trial before HONORABLE 
JAMES W. MORRIS, District Judge and a jury at ten o'clock a. m. 
APPEARANCES: 
JOHN C. CONLIFF, Jr. on behalf of the United States 
RODNEY J. MCMAHON on behalf of the defendant 
PROCEEDINGS 


(A motion tosuppress evidence was argued and denied) 
bs * * * IK 
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HENRY CASALA 
a witness called on behalf of the government, having been first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. CONLIFF: 

Q. You are a member of the Metropolitan Police Department? 
A. Yes; Iam. : 

Q. Attached to No. 2 Precinct? A. Yes, sir. 

Q. Officer Casala, directing your attention to the early morning 
of Friday, March 7, were you on duty? A. Yes, sir; I was. 

Q. Were you working with anyone else? A. I was working with 
Officer Farrell. : 

Q. Is that Officer Patrick J. Farrell? A. Yes, sir; it is. 

Q. The other witness, that is Farrell? A. Yes, sir. 

Q. While on duty that early morning, sir, did you have occasion 
to go to premises 1002 M Street, N. W.? A. Yes, sir; I did. 

Q. What time did you go there? A. I went there about 2:35 in 
the morning. 

Q. What portion of the premises did you go to? A. Room 11. 

Q. Other than the defendant, who were in the room at the time 
you entered? A. The defendant's wife. i 

Q. Do you know her name? A. Offhand, I don’ t know her name. 

THE COURT: Was the defendant there? 

THE WITNESS: Yes, sir. 

BY MR. CONLIFF: 


Q. Now, this Room 11, where you said you saw the defendant and 
| 
his wife at premises 1002 M Street, N. W., is that located within the 
District of Columbia? A. Yes, sir. i 


Q. What did you do, Officer, after you arrived? A. Thada 
conversation with the defendant. After the conversation I had occasion 
to search the room. ___I searched the room. : 
10 Q. Did you find anything as a result of your search? A. I found 

in the clothes closet hanging in a fur jacket, I found thirty envelopes 


i 
| 





16 
containing a small amount of white powder. 
MR. CONLIFF: If the Court please, may this large envelope be 
marked. May we callit A for identification? 
THE COURT: All right. 
THE DEPUTY CLERK: You mean 1-A? 
MR. CONLIFF: No; just A. I have a purpose in doing that. 

: THE COURT: It is all right with me if you want to use the alphabet 
instead of figures. 

, MR. CONLIFF: I thought for that purpose I would use A, and the 
several Small ones, call them 1 to 30. I don't think it is necessary to 
mark them unless the Court sees fit. It is my only exhibit. 

THE COURT: All right. 


(Government's Exhibit A and 
Exhibits 1 to 30 marked for 
identification ) 


BY MR. CONLIFF: 
Q. Officer Casala, I now show you certain small envelopes which 


have been marked 1 through 30, inclusive, and ask you to look at them, 


please. Have you seen those envelopes before? A. Yes, sir. 
11 Q. Where and when? A. I saw them at Room 11, 1002 M Street, 
in the defendant's room. 

Q. Are those the envelopes you got out of the fur coat you say was 
in the closet? A. Yes, sir. 

* * * ak me 

Q. Did you have occasion to talk to the defendant about these 

envelopes? A. Yes, sir; I did. 

Q. When and where did that occur, officer? A. It happened at 
No. 2 Precinct. 

Q. Did you take the defendant or did someone in your presence 
arrest him while you were in this Room No. 11, 1002 M Street, N. W. ? 
A. The defendant was removed before I arrested him. 

Q. Now, did you talk to him after he had been removed? A. Yes, 
sir; I did. 

Q. And where was that? A. No. 2 Precinct. 
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Q. What time? A. It was about five in the morning. 

Q. You say he was arrested--you went in the room about 2:30 in 
the morning? A. Yes, sir. | 

Q. Who was present when you had this conversation with the 
defendant? A. Officer Farrell. : 

Q. And what, if anything, did you say to him, and what, if any- 
thing, did he say to you? A. I asked the defendant what was the 
envelopes and who they belonged to. He said he didn't know. 

Q. This is a statement made in the aaa ae there anyone 

13 witnessing that statement? ! 

THE COURT: He said Farrell was present, Officer Farrell, and 

this witness, and the defendant, as I understand the witness. Is that 


correct? 
THE WITNESS: Yes, sir. | 
* * * * : * 


BY MR. CONLIFF: 
Q. I believed we had reached the point, Officer, at about 5:30 in 
the morning? A. Yes, Sir. : 

Q. You are at No. 2 Precinct Station, you were present, Officer 
Farrell was present and the defendant was present and you had a conver- 

14 sation with the defendant? A. Yes, sir, 

Q. Will you tell us, please, what the conversation was? A. I 
asked him what was in the envelope and who that belonged to. He said 
he didn't know; that it didn't belong to him. 

Q. Lam sorry; I didn't hear that. A. He said it didn't belong 


to him. Isaid,"Your wife told me it belongs to you; | | if it doesn't belong 


to you, it belongs to your wife."" He said, "Leave my wife out of this; 
she don't have anything to do with it." : 

I asked him to roll up his sleeve. He rolled 7 his sleeve. I 
saw all these marks. I said, "You are an addict." I said, "Is this 
yours"? Hesaid, "Yes." said, "What is it, heroin"? He admitted 
it was his, he used eight or ten caps a day for his habit. He said he 
bought it for his own use, he wasn't going to sell it. : 
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Q. Did you communicate with the Narcotics Bureau after this 

conversation? <A. Yes. ) 
| Q. Did you take the defendant to the Narcotics Bureau or anyone { 
come from the Narcotics Bureau to the precinct? A. Sergeant Gabrys 
15 from the Narcotics Squad came to the precinct and he talked to the 

defendant. 

Q. Were you present when Sergeant Gabrys talked to the defendant? 
A. Yes; I was. 

Q. How much later was it when Sergeant Gabrys talked with him? 
A. Sergeant Gabrys got to the station about 7:30 in the morning. 

Q. What conversation did the defendant have with Sergeant Gabrys ? 
A. The same general conversation. Sergeant Gabrys asked him where 
he was getting it from, who owned it, and again defendant admitted that 
the narcotics was his, in front of Officer Farrell and Sergeant Gabrys. 

Q. I believe you said you turned these thirty envelopes which have o 
been marked No. 1 to 30, inclusive, over to Sergeant Gabrys? A. Yes, 
sir; I did. 

MR. CONLIFF: You may examine, sir. 

CROSS EXAMINATION * * * 


17 BY MR. McMAHON: e 
Q. Officer, will you state what prompted you to visit the premises 

1002 M Street, N. W., March7 at 3:30 inthe morning? A. I, with a 

Officer Farrell were at the station outside 2 in plain clothes-- e 

THE COURT: Officer, you will have to talk louder. It is a big ° 


room. [just don’t hear you. That makes you repeat and that makes it 
take longer. 


A. Iwas with Officer Farrell in plain clothes, on the Vice Squad 


at the time. We were at the station and heard a radio call for a shoot- . 
ing at 1002 M Street, so we responded to that call. 

18 Q. When you arrived there, what did you find? A. Found the 
defendant shot in the arm. ‘ 


Q. Before entering the defendant's premises, did you notice any- 
thing outside the room? A. Outside the room? 
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Q. Anything unusual about the circumstances outside the room 
where the defendant-- A. No, sir. : 
Q. Did you find any evidence of shooting? A. I asked the defen- 
dant what happened to him. He said he got shot by a man known to him 


as Prince, he said. ! 
* *x * * * 


THE WITNESS: And another man he didn't know. Lasked him 
. how he had gotten shot. He said they shot through the door at him, so 


Iwent over by the door. I looked at the door and I saw three bullet 

holes in the door from outside going in. There were also two bullet 

holes from the inside going out. I asked him if he had agun. He said 
19 he had no gun. I asked him if he shot back at the man. He said 

he didn't have a gun, how could he shoot. I asked him how the holes got 

there. He saidone was anoldhole._ I said, "There are two holes 

there.'"' He said, "Go ahead and look around if you want; I have no gun." 

Myself and several other officers who were in the room at the 
time looked around. My partner, Officer Farrell, found a gun hidden 
under the bed. I, not knowing the gun was found, kept on searching the 


room, and then I found the narcotics. 


we Q. In other words, the narcotics were found atter the gun was 
found? A. Ido not know when the gun was found, exactly. 

" Q. What was your probable cause for searching the room? 

2 A. Well, he said he had no gun, but there was two bullet holes going 

’ | out of the door and they were freshly splintered, to make me believe 
they had been just used. | 

- Q. You were searching for the gun, then? | Yes, sir. 

= Q. Did you later finda gun? A. Officer Farrell found the gun. 


Q. Officer Farrell. At the time the defendant was shot, where 
was he shot? A. He was shot in the arm. : 

20 Q. Arm. Any other part of his body? A. He wasn't exactly 
shot any other place. _I think a bullet just touched him on his side. It 
was not bleeding. ! 

Q. Did you place the defendant under arrest? | A. Before I could 
place him under arrest he was taken to the hospital. : 
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Q. Did you leave the premises at that time? A. No; I stayed 
around the premises for approximately twenty minutes. 

Q. Approximately how long after the defendant had left for the 
hospital was the alleged narcotics discovered? A. The narcotics was 
found just about the time he was removed to the hospital. 

Q. About the time? A. Just about. I found it a little bit after, 
IT believe, to be exact. 

| Q. Was any mention made to defendant that narcotics were 
found on the premises at that time? A. I didn't have a chance to. 

Q. Was the defendant told he was going to be placed under arrest 
at any time before he went to the hospital? A. WhenTI found the nar- 
cotics I had the officer notified to bring him back to No. 2 Precinct, I was 
going to place a narcotics charge against him. 

21 Q. You found narcotics, then, after the defendant had been taken 
to the hospital? A. I would say yes. 

Q. In entering these premises did defendant offer any objection 
to your coming into the room to search the premises? A. No; indeed. 

Q. Did you have a search warrant for the premises? A. No; I 
didn't. 

Q. You say you searched the premises. Did you search outside 
to determine where those two shots that had been fired from inside the 
room, where they reacted outside the room? A. Would you repeat 
that, please? 

Q. Did you search outside the room to determine where the two 
shots that had been fired inside the room, where they reacted? A. We 
looked up and down the hall. We closed the door to see just where the 
assailant was standing when he fired, but there was no cartridge lying 


on the floor in the hallway, so there was nothing we could do in that -- 


Q. Did you make a search outside the premises before you made 
the search inside the premises ? 
22 A. We had a lookout sent for the two that shot him. They were 
picked up in the morning. I don't know what search was made outside 
of the property by others than myself. I just looked up and down the 
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outside hallway. i 

Q. You didn't search to see if anyone might have been injured by 
the shots that were fired from inside the premises? A. I looked as 
we came out of the house, but we found no sign of blood or any other 
sign that made me think anyone was injured at the time. 

Q. What time did you make that search outside the premises, 
officer, before you made the search inside the premises? A. Before 
I made the search inside. : 

Q. Before you made the search? A. Yes, sir. 

Q. When you state these alleged narcotics were found on the 
premises in a fur coat, to whom did that fur coat belong? A. The 
defendant's wife. : 

Q. What is your basis for that statement? A. She told me it 
was her coat. | 

Q. Did you ever try iton for size? A. No; I didn't. 

Did you see any name or identification in the coat itself? 
No; I didn't. | 

Did you take the coat into custody? A. Yes; I did. 

As evidence? A. I gave it back to the defendant's wife. 

Q. Now, after you seized these alleged narcotics in the fur coat, 
what did you do with them? A. I turned them over to Sergeant Gabrys, 
Narcotics Squad. : 

Q. Prior to that time, did you go to the hospital with the defendant? 

A. No; I didn't. | 

Q. You went directly back to No. 2? A. Yes, sir; I did. 

Q. You made no arrest of the defendant at the time at all, because 
he was not there when the narcotics were discovered?’ A. That is 
right. | 
Q. Now, at the time you visited the premises at 1002 M Street, 

N. W,., who else was with you? A. Officer Farrell, when I went. 
Q. Whoelse? A. Officer Farrell. : 
24 Q. Just the two of you? A. I went with Officer Farrell. There 


were other policemen at the house from the radio call, who responded 
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to the shooting call. 

Q. Who were these other policemen? A. Private Heflin, 
Private Swope, two more from the Homicide Squad whose names I don't 
know. 

Q. Did they submit any reports of the shooting? A. The scout 
car arrested--they handled the shooting of the defendant. They arrest- 
ed two men who were alleged to have shot the defendant. 

Q. Did you question the defendant for his reason for shooting from 
his room to the outside of the hall? A. I questioned him later. 
| Q. What did he tell you was the reason? A. He said, "I got 
shot and I grabbed the gun and shot back." 
| Q. Did he describe the makeup of these men? A. He said he 
couldn't see them too good, because he looked through one hole--there 
was two bullet holes going out the door, and he told me this one was an 
old hole; and he looked out that one, because he had been robbed previous- 
ly, before this, that they had knocked on his door and robbed him. He 
said he looked out this door, he didn't want to open the door, as there 
were two of them. They fired through the door. He got his gun and 
fired back. 

Q. He didn't tell you of two masked men outside the door with 
pistols in their hands? A. He told me two men out there with pistols. 
: Q. Did he state he had reasonable apprehension for his safety and 
welfare? A. He told me that. 

: Q. Did he state the men had masks on their eyes? A. No; he 
didn't tell me that. 

Q. Over the lower part of their faces? A. No; he didn't tell 
me that. 

MR. McMAHON: No further questions of the witness. 

REDIRECT EXAMINATION 
BY MR. CONLIFF: 

Q. As he talked he told you there were men outside, one man by 
the name of Prince? A. Yes, sir. 

Q. And some other man? A. Yes, sir. 


ea 
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Q. Did he say whether or not the man Prince or the other man 
was ever in the room that night? A. He told me he didn't open the 
door at all, sir. | 

26 Q. The only way he could observe Prince and the other man was 
looking through this bullet hole inthe door? A. Yes, sir. 

Q. Did he tell you why he went to the door, how he knew they 
were there, or anything? A. He said they knocked at the door and 
he being afraid looked through this one bullet hole and saw them, he saw 
the gun, went back and got his gun. | 

Q. Did he say when the first shot was fired? , A. He told me 
they fired the first shots through the door, three times. 

Q. Other than the police, as I understand your testimony, sir, 
the only people in the room were the defendant and his wife? <A. Yes, 
sir. , 
Q. Did anyone else occupy the room, to your knowledge? A. No, 
sir. | 
Q. And who took the defendant to the hospital, do you know? 

A. An ambulance came around, No. 6, I believe, sir. 

Q. Did the police call that ambulance? A. I don't know who 
called the ambulance, sir. : 

MR. CONLIFF: Thank you. 

27 RECROSS EXAMINATION 
BY MR. McMAHON: | 

Q. Just one question. Did defendant state to: eo he lived at 
those premises? A. Yes, sir; he did. 

Q. Did he mention a party by the name of Joe Montague, who 
paid rent on the premises and lived there also? A. He didn't tell me 
nothing about Joe Montague. : 

MR. McMAHON: Thank you. 

MR. CONLIFF: You may step down. 

PATRICK J. FARRELL 


* * * & * 


DIRECT EXAMINATION 
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BY MR. CONLIFF: 
Q. Officer, your name is Fatrick J. Farrell? A. That is right. 
Q. You are a member of the Metropolitan Police Department? 
A. Yes, sir. 
Q. Attached to No. 2 Precinct? A. That is correct. 
Q. Officer, directing your attention to the early morning of 
March 7 of this year, were you on duty? A. Yes; I was. 
Q. Were you with Officer Casala? A. I was. 
Q. Did you have occasion to go to Room No. 11, at 1002 M Street, 
N.W. ? A. I did. 
| Q. And was Officer Casala with you? A. Yes, sir. 
Q. What time did you goto that room? A. I would say it was 
about 2:30 or 2:35. 
Q. Was anyone there when you arrived inthe room? A. Yes; 
there was. 
Q. Who? A. There was a number of plainclothes men and a 
couple of policemen in uniform and the defendants. 
Q. Did you have any conversation with the defendant at that time? 
A. Yes; I did. 
| Q. What was the conversation you had? A. Well, when we arrived 
we seen the defendant was wounded in the arm, and he claimed that some- 
body shot him through the door,' so Private Casala and I noticed that shots 
--there was two shots fired from inside the door and three shots 
fired from the outside inside, so we questioned defendant and asked him 
if he had shot himself--done any shooting. He denied it. We asked 
him if he owned a gun. He denied that. 
Q. Did you ask him for any explanation about the holes in the door? 
A. T don't recall. 
Q. He denied he had shot from inside the room, as I understand? 
A. Yes, Sir. 
Q. And denied he hada gun? A. Denied he had done any shooting. 
| Q. Then what, if anything, did youdo? A. We instituted a search 
for the gun and I found the gun underneath the bed, top of a mattress. 
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Q. Were you present when Officer Casala found anything? A. I 
don't know exactly when he found the drugs. ! 

* * * * ‘i 

30 Q. Do you know whether or not defendant went to the hospital? 
A. Yes; he did. | 

Q. Do you know whosent him? A. No; he was taken to the 
hospital by some policeman. I don't remember just who it was. 

Q. Was he in custody of the police at the time he went ? A. He 
wasn't under arrest but he was accompanied by the police to the hospital. 

Q. Did you have occasion to talk to the defendant later that morning? 
A. Yes; I did. | 

Q. What time was that? A. Well, about--we talked, the three 
of us, Sergeant Gabrys of the Narcotics Squad, whom we called up, and 
he came down. : 

THE COURT: Keep your voice up, officer, won't: yout It makes 
us strain to try to hear what you are saying. 

THE WITNESS: We called about 7:30 in the morning. He arrived 
at No. 2 precinct. The three of us together, me, Casala and Sergeant 
Gabrys questioned the defendant there downstairs-- 

Q. Do you recall that conversation? A. Yes. | Yes; it went 
along the general line of asking him if it was his stuff, and he admitted 

it was his narcotics and he admitted it was heroin, but he denied 
peddling it. He said it was all for his own use and that he used, I 
believe he said eight to ten a day for himself. | 

MR. CONLIFF: Thank you. You may examine, “Mr. McMahon. 

CROSS EXAMINATION : 
BY MR. McMAHON: 

Q. After discovery of the gun on the premises at 1002 M Street, 
N. W., did you place the defendant under arrest? A. No; not im- 
mediately after. | 

Q. About what time did you place him under arrest ? A. He was 
arrested at No. -- ! 

Q. Iam speaking of your personal action. A. "What time? 


se | 
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Q. After you foundthe gun. A. I guess it was about two hours 
after. 

Q. What did you charge him with? A. Possession of narcotics 
by John S. Mitchell. 

Q. You did not find any narcotics personally? A. Well, suspect- 
ed narcotics. 

Q. You didn't find any, I say, personally. Iam just asking you 
personally or not. A. No; I didn't find the narcotics. 

Q. When you made this search, what was the result of your search? 
A. Both of us were searching. I founda guninthe room. He wasn't 
charged with the gun. He was charged only with the narcotics 

* * 5 * * 

Q. After you took the gun into your possession, did you make any 
attempt to find out who the owner was? A. I turned the gun over to 
the sergeant that was in the room, police sergeant, when I found the gun. 
All I did was find the gun under the bed. Wewere looking. Every- 
body was looking and I found the gun, and I said to the sergeant I found 
it. I said, "Oh," and I handed the gun to him. 

Q. Didn't that climax the search,then, for evidence of the felony ? 
After the gun was found, what further need was there to search the 


premises? A. I don't know if there was any further need. 


! Q. But there was a further search conducted of the premises? 
A. I never said there were. 

Q. Wasn't a further search conducted of the premises? A. As 
I stated before, I don't know when the narcotics was found, if that is 
what you are trying to bring out. 

Q. When were they found? You are not sure ofthat? A. I 
don’t know exactly. I know we were both hunting for the gun, as I said, 
and just exactly when he found the narcotics, I don't know. 

Q. But you did find the gun before the defendant went to the 
hospital? A. Yes; I believe-- 

Q. You found the gun before you went to the hospital? A. That 
is right. 

Q. Before defendant went to the hospital. Tell us whether or not 
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you heard narcotics or any dope mentioned in the room before he left 
for the hospital. A, Idon't recall. I might have, but I don't recall. 

Q. You were in the room all the time, at the time the gun was 
found and at the time defendant went to the hospital, is that correct? 

A. I believe so. 

Q. Where was the defendant wounded when you observed him ? 
A. In the arm. | 

Q. Any other part of the body? A. Not to vay knowledge, no. 

Q. You say you searched the inside of the premises and discovered 
the gun. Did you make any search of the outside of the premises ? 

A. No. : 

Q. There were two bullet holes fired from inside the room out- 
side and you made no search whatsoever of the outside of the premises ? 

A. No. There was only a hallway outside. It is a rooming house. 

Q. Were you searching the premises on the ground a felony might 
have been committed? A. Absolutely. : 

Q. And you found the defendant in a wounded condition? A. True. 

Q. And you found there were two shots actually had been fired 
from inside the room at the time? A. That is right. 

Q. And you made no search whatsoever of the premises outside 
to determine whether anyone was injured by the = A. Personally, 
myself, I did not, and if anybody else-- | 

Q. You are the investigating officer in the case, aren't you? 

A. No; I wasn't. | 

Q. What is your capacity inthe case? A. Just I was at the 
scene and happened to find the gun. There was about eight policemen 
in the room, and I was one of them and it just happened I was the one 
that found the gun. That is why I am here today, not because of any 
special capacity in these matters. : 

Q. You were called to investigate the shooting, is that correct? 
A. I didn't say we were--I was called in myself just to investigate this 


shooting. There was a radio call that there was a shooting at 


such and such an address, 1002 M Street. 
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Q. What was your participation in that, Officer? A. We went 
over there to investigate it, and when we went over there, there was 
already policemen there. I think the Homicide Squad, about four or 
five plainclothes men and uniformed officers in the room, so we were 
only two of about ten policemen in the room. It just happened we were 
the ones that found the evidence. 

Q. You found it in the process of your investigation? A. Yes. 

Q. You were investigating this case? 

MR. CONLIFF: Iobject. I think the witness had explained. 

THE COURT: Yes; he has told pretty well what he did. 

x * * * * 

Q. You questioned the defendant downstairs. You mentioned 
that on direct examination. Where was that place you questioned him? 
A. Are you referring to the precinct? 

Q. Idon't know. You said you questioned him downstairs at 
about 7:30. A. Yes, sir; at the precinct, No. 2 Precinct, just for 

awhile. We took him upstairs to the detective room on the second 
floor. 

Q. Is that the time the defendant was placed under arrest? 

A. Yes. 

Q. Was the defendant placed under arrest at that time? A. I 
believe he was. 

Q. He had never been arrested before in this particular situation? 
A. No. 

Q. No arrest was made on the premises? A. You mean at 1002 
M Street, are you referring to? 

Q. That is right. A. No. 

Q. Did you have a warrant for the search of those premises ? 

A. No. 

Q. Did you have probable cause that a felony might have been 
committed? A. Positively. 

Q. Did you find any evidence of afelony? A. Yes. 

Q. What was that? A. Circumstantial evidence, anyway, that 
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the defendant was wounded, there was a call of a shooting at that address 
and the defendant admitted there was shooting and he said someone 
shot at him through the door, and the door revealed further evidence of 
two fresh bullet holes going from the inside to the outside and three fresh 
bullet holes from the outside to the inside. : 

Q. You searched for the gun? A. That is ret 

Q. You found the gun? A. Yes. 

Q. That was an evidence of felony? A. Yes. 

Q. Then the defendant was taken to the hospital ? A. He was 
taken after the gun was found. ! 

Q. Didn't that close your investigation? A. I eal the gun that 
I was looking for. As far as closing the investigation, I wasn't conduct- 
ing that-- | 

Q. What were you looking for after you found the gun? A. What 
was I looking for? 

Q. Yes. A. I didn't look for anything after I - the gun. I 
found it. It was found. | 

Q. You and Officer Casala were in company together. After you 
found the gun, what did you say to Officer Casala? A. What didI say 

to him? | 

Q. Yes. A. I don't remember what I said to him. I don't 
remember if I said anything to him. : 

Q. You came to the crime together? A. Yes, sir. 

Q. Working together on this crime, you mean to Say after you 
discovered the gun you didn't report anything to Officer Casala? A. I 
had no need to. Officer Casala is only a private like I am. I don't 
have to report to him immediately. 

Q. You were making an investigation of this crime? 

THE COURT: Waita minute. Let us start fresh again. 

BY MR. McMAHON: | 

Q. You responded with Officer Casala to investigate this alleged 
felony? A. Private Casala was my partner, if I can classify it. We 
were working Vice. 
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Q. How did you go to the scene of the crime? A. Private car. 
Private Casala's car, his own private car. 

Q. Both of you were in the same vehicle? A. True. 

Q. Was anyone else in the vehicle? A. Idon'tthinkso. I 
don't think anyone else came along with us. 

Q. After you discovered the crime, the evidence of the crime, that 
is, the gun, what did you say to Officer Casala? A. I don't recalllT 
said anything to him, or if I did say anything to him, I don't recall what 
it was at that time. 

Q. What was he doing? A. At the time I was looking for the gun? 

Q. No; after you found the gun. A. What was he doing? He was 
in the room somewhere. I don't remember exactly what he was doing. 


I imagine he was looking for the gun. 


Q. After finding the gun you made no report whatsoever; you didn't 
tell him-- A. I told you I did make a report. The sergeant was 
there. .I handed the gun to the sergeant and told him I had found the gun 
under the bed. 

Q. After you found the gun, what action did you take? A. As 
regards the defendant? 

Q. No; immediately. I want your steps, to trace your steps after 
you found the gun on the premises concerned. What did youdo? That 
shouldn't be a very difficult question I am asking you. 

MR. CONLIFF: If the Court please, I think the witness should 

have time to think. 

THE COURT: I think we are firing at him pretty fast. AsI 
understand the question, and that was a proper question, what was the 
first thing you did after you found the gun. Now, tell us, Officer, 
please. 

THE WITNESS: I handed it to the Sergeant. The Sergeant 
looked at the gun, and I think it was a Lieutenant, and I am not sure, I 
wouldn't swear-- 

THE COURT: What was the next thing you did, if you can re- 
member, after you handed the gun to the Sergeant? 
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THE WITNESS: There was one spent shell in the gun and the 
door showed signs of two shells having been fired from the inside, and 
as I remember it, I wondered where the other shell had went to, the 
other spent shell. | 
THE COURT: When you wondered about that, did you do anything? 
THE WITNESS: Yes; I looked around the floor to see whether in 
his haste he tried to take out the two shells before he hid it under the 
bed and it fell on the floor. ; 
BY MR. McMAHON: | 
Q. After this, what did you and Officer Casala do jointly? A. We 
didn't do anything jointly. 
Q. Did you go back in Officer Casala's car? ,. After we had 
recovered this? i 
Q. That is right. After you made the investigation and discover- 
ed the gun and the shell, what did you do? Did you leave the premises 
with Officer Casala? A. No; when we had left the premises, Officer 
Casala had found the narcotics. | 
Q. Isay after you had found the gun. A. That I don't know to 
be true. I don't know exactly when he found the narcotics, the exact 
minute or second, or whatever it was. 
e * * ae co 
Q. While you were on the premises, did you have any knowledge 
that narcotics had been found? A. Oh, yes; while I was on the 
premises, certainly. ! 
Q. Who told you that narcotics had been found? 
it was Casala. 
Q. That was after you had found the gun? A. Yes; but I don't 
know if he had told me-- ! 
MR. McMAHON: No further questions. 
REDIRECT EXAMINATION 
BY MR. CONLIFF: 
Q. I neglected to ask you one question, Mr. Farrell. 
see these envelopes at that time? A. What envelopes 5 


A. I believe 


| 
| 
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Q. The envelopes that were taken by Officer Casala. A. With 
the white powder in them? 

Q. Yes. A. DidIsee them? 

Q. Yes. <A. Yes; I Saw them. 

Q. Did you examine them? A. I examined them at No. 2 
Precinct. 

Q. Did you initial them? A. Yes. 

Q. Ishow you Government's exhibits which have been marked 1 
through 30 for identification. Do your initials appear on there, sir? 

A. Yes, sir; they do. 

Q. Do they appear on each one ofthem? A. Yes; I initialed 
thirty envelopes at the precinct. 

Q. Glance through those. A. Allright. Yes. 

Q. At the time you initialed each of those envelopes, Officer, did 
you examine them, note the contents, the exterior of the envelopes, the 
outside? A. I looked at them, yes. 

Q. Did any of the envelopes have Internal Revenue stamps on them? 

A. No. 

Q. You say you talked to the defendant at the precinct, in response 


to Mr. McMahon's question. You say you didn't think the defendant was 
under arrest. How did the defendant happen to be at the precinct? 
A. He was taken back to the precinct from the hospital. 

Q. By whom? A. By whom I don't know exactly, except it was 


a policeman. 

Q. Do you know whether he was under arrest at that time? A. No; 
I didn't think he was. 

Q. As far as your testimony is concerned, you did not arrest 
him? A. No. 

Q. You don't know as a matter of fact whether he was or was not 
under arrest? A. That is true. 

MR. CONLIFF: Thank you. 


* * * aK cd 


MR. CONLIFF: If the Court please, just for the purpose of the 
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record I would like to recall Sergeant Casala to the stand for one question 
about the tax stamps on the envelopes. 
MR. McMAHON: I will stipulate to the tax matter. 
MR. CONLIFF: Will counsel stipulate at the time the envelopes 
were found there were no tax stamps on any of them. | 
MR. McMAHON: I will stipulate. 


me * bd 


JOSEPH A. GABRYS 


x * * 


DIRECT EXAMINATION | 
* * * * i # 
Q. Did you have occasion to see the defendant in this case, John 
Mitchell? A. Yes; I did. : 
Q. Did you have a conversation with him? A. Yes; I did. 
Q. What was the conversation, and tell us who was present. Tell 
us who, sir, was present, first. A. Officer Casala, and another 


officer. I have forgotten his name for the minute. He was present. 

Q. Officer Farrell? A. Yes; Officer Casala and Officer Far- 
rell were both present. ! 

Q. What time was this conversation? A. It was about 7:30 and 
I had conversation with the defendant about the evidence. I asked him 
about it, and he admitted to me that it was his. : 

Q. Are you referring now to the small envelopes? A. That is 
correct. 

Q. Government's No. 1 through 30, inclusive? A. That is 
right. | 

Q. What did defendant say with relation to the small envelopes ? 
A. He stated that the envelopes contained heroin, because he was an 
addict, and which he was using eight to ten packets a day and had been 
doing so for the past year or more. | 

Q. Did he say to whom these thirty small envelopes belonged? 
A. Yes; he said they belonged to him, they were for his own personal 


use. 
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MR. CONLIFF: At this time the Government formally moves the 
admission into evidence. 
THE COURT: I think [ understand your opposition. It has been 
stated. AndIadheretothe ruling. Admitted. 
(Government's Exhibit A and 1 through 30 
were received in evidence) 
MR. CONLIFF: Thank you, sir. The Government will rest its 
case at this time, if the Court please. 
* * * ak 
ALICE GORDON MITCHELL 
a witness called on behalf of the defendant, having been first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. McMAHON: 
5 * x mK xe 
Q. State your name and your address. A. Alice Gordon 


Mitchell. 
; * *x * * * 


Q. And after you were awakened, what did you do? A. Afterl 
wakened--after I wakened, I went to the door, and there was a hole in 
the door and I peeped through the hole and I saw two people standing 
there in masks, with handkerchiefs wrapped around their face. Then 


I went and told my husband. 

Q. What else did yousee? A. I sawa pistol, hada pistol in 
the hand. And I told my husband two men was at the door, masked, 
with pistols in their hands. Sohe got up. Just as he went to get up 
then I heard a shot come through the door, and when it came through 
the door so my husband shot back, and I went on around by the dresser 
to keep out of the way and then two more shots came in. 

Q. In other words, there were three shots fired through the door? 
A. Yes, sir. 

Q. And one shot in retaliation? A. Yes, sir; there was one 
hole was already in there. 
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Q. Directing your attention to Room 11 at 1002 M Street, N. W., 
from your personal knowledge, do you know who pays rent on those 
premises? A. A fellow named Joe Montague. | 

Q. Where does Mr. Montague live? A. He lives in New York. 

Q. Any idea of his whereabouts? <A. 203 West 113th Street. 

Q. Is Room 11 at 1002 M Street, N. W. your usual place of abode? 
I will try to put it in simpler language. Is Room 11, 1002 M Street, N. 
W., is that the place you usually live? A. Igo occasionally. 

Q. Occasionally? A. Yes. 

Q. On the night of March 7, was that such an occasion? A. Yes, 
sir. | 

Q. Would you repeat your regular home address? A. 637 Sixth 
Street, N. E. : 

* ae ak *x 7 5 

Q. Now, directing your attention to the time when this alleged 
shooting occurred, after the shots were fired, was your husband wounded? 
A. Yes, sir; he was. | 

Q. Whereabouts? A. In his arm. 

Q. Whereabouts, where else? Any other part of the body ? 

A. No, sir--I don't know for sure. I know he was . in his arm. 
They say it was two places. 

Q. Did the police subsequently come to your apartment--not your 
apartment, but 1002 M Street, N. W.? A. When they came in, they 
came when the ambulance came. | 

Q. They came to Room 11? A. Yes, sir. — 

Q. Did the police conduct any search of the premises before your 
husband was taken to the hospital? A. Yes; they % They went 
right in searching. 

Q. What did they find before your husband went to the hospital? 

A. They found a pistol. : 

Q. Did you see the pistol? A. No; I didn't = it. 

Q. I see you have a shortness of breath and difficulty. A. Yes. 

Q. I realize that. | 


i 
1 
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Mr. McMAHON: The witness has been ill for a considerable 
length of time. I will try to make my questions rather explicit. 

* * * * * 

BY MR. McMAHON: 

Q. After your husband was wounded, how long did he remain on 
the premises before he went to the hospital, approximately how long? 

Have your water first and then answer the question. A. I 
couldn't say just how long because I do not know, but I know he stayed 


there long enough when the doctors came out. 


Q. Was he there when the gun was found? <A. Yes, he was. 

Q. Isee. After your husband was carried to the hospital was 
the search continued by the police officers? A. Yes, sir; they kept 
on searching. 

Q. Did they take any property belonging to you? Did they take 
any personal belongings that belonged to you? A. There was a radio 
and clock. 

Q. Radio and clock? A. Yes. 

Q. Have you ever received any written memorandum of the 
evidence that they took from that 1002 M Street, N. W.? A. No, sir. 

Q. And the police took that into possession, they took the clock 
and the radio? A. Yes. 

- Q. What means did they use in that search? Did they search the 
entire premises? A. They went all out in the hall. 

Q. All over the hall? A. Yes, sir. 

Q. Now, did they continue to search in the apartment, or, in the 
room, rather, not in the apartment, inthe room? A. Yes, they 
continued to search. 

Q. Did they search through personal clothing belonging to parties 
--I will straighten that question out. Did they search personal cloth- 
ing inthe room? A. I know they went all in the closet where the 
clothes is at. 


* * * * * 


Q. Were there some clothes in there that belonged to other 
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parties? A. Yes, sir. i 

Q. What other clothing? A. Beg your pardon? 

Q. What other clothing belonged to other parties? A. There 
was dresses and coats. 

Q. Coats? A. Andaman's suit pants. : 

Q. What kind of coats, what type of coats? A. There was a fur 
coat there. | 

Q. Afurcoat? A. Yes. ! 

Q. Did they search the fur coat? A. Anda gray coat. 

Q. Andagray coat? Did they search the gray coat? <A. No; 
the gray long coat was my cloth long coat. | 

Q. Did they search that? A. No, sir; they didn't because it 
was hanging up behind the door. | 

Q. But they searched the fur coat? A. om sir. 

Q. Did that coat belong to you? A. No, sir. 

Q. Did they find anything in the coat? A. That is what they say 
they did. ! 
Q. Did you see them find anything in there? A. I didn't see 

them take it out there. | 

.Q, At any time while you were on the premises at 1002 M Street, 

N. W., in Room 11, did the police tell you your husband was being 
charged with the possession of narcotics? A. No; they didn't. 

Q. At any time when the police were investigating at 1002 M 
Street, N. W., Room 11, did they tell you they a narcotics on 
the seciigaatt A. No. : 

Q. The narcotics charge was never mentioned on the premises at 

1002 M Street, N. W. ? A. No. 

Q. After your husband was taken to the bospital— or, let me 
rephrase the question, did they place your husband under arrest at the 
time? A. No, sir; he was not under arrest. 

Q. Was he placed under arrest when he was at the hospital? 

A. No, sir. 7 
Q. Was he subsequently voluntarily called to go to No. 2 Precinct-- 
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I will try to put it a different way. After awhile did they call him to 
goto No. 2 Precinct? A. They brought him in. He came in. 

Q. From the hospital? A. Yes, sir. 

Q. Isee. Were youat No. 2 Precinct atthattime? A. Yes, 
sir; I was Sitting there but I was real sick. 

* * * 5 xe 

Q. Did they charge your husband with possessing narcotics at 

that time? A. WhenI was there? 

Q. Yes. Did they arrest him? You had knowledge he was being 
placed under arrest at that time? A. WhenI came out I asked him, 
was he going, and they said no, he had to Stay there. 

Q. Did they tell you why? A. No, sir. 

x x aK * + 

Q. Did they ask you to make a statement at that time? A. I 
can't remember. 

Q. To the best of your recollection do you recall ever signing any 
statement? A. I can't remember I did. 

Q. Do you recall making any statement about the defendant? 

A. No, sir. 

Q. Answer thequestion, please. Do you recall making any state- 
ment about the defendant Mitchell? A. No, sir. 

Q. Do you recall stating anything whatsoever about the background 
of your husband to the police officers? A. No, sir; I do not remember, 
sick as I were. No; I didn't. 

MR. McMAHON: I have no further questions. 

Bo K x * 

CROSS EXAMINATION 
BY MR. CONLIFF: 

Q. When were you married to the defendant in this case? A. I 

have been with him, we have been living together fifteen years. 


* ‘* * * : * 


Q. You view it as a common law relationship? A. Yes. | 
THE COURT: That is a valid marriage, Mr. Conliff, in this 
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jurisdiction. : 
* * x x ha 
BY MR. CONLIFF: : 

Q. How often would you go to these premises on M Street and 
spend the night with your husband? A. I don't know. Just occasional- 
ly I would go. 

Q. How often in the last fifteen years would you go there? 

A. Sometimes we would go, I would go up there three or four nights, or 
something like that, in the week. | 

Q. Sometimes you would spend three or four nights there a week? 
A. Yes; you know, like two nights, a night, or probably the next night, 
like that. 

* * * * / * 
Q. Did you have any clothing at all at that address? A. Where, 
1002? | 

Q. Yes. A. No, sir. 

Q. What was the relationship of this man you speak of as Joe 
Montague of New York City to your friend, your husband? A. Tome 
or my husband? He wasn't any relationship to me. : 

Q. How did you come to meet him? A. My husband knew him. 

Q. Did you ever meet him? A. Yes, sir. | 

Q. And why would he let you and your husband use thas room ? 
A. I don't know. | 

Q. Isn't that room commonly known as a dope pad where dope is 
sold? : 

MR. McMAHON: I object to the question, | 

MR. CONLIFF: May we approach the Bench, if the Court please. 

THE COURT: Maybe you better. Better help her. 

(At the Bench) | 

MR. CONLIFF: If the Court please, I intend to impeach this 


witness by showing after the police recovered these narcotics they asked 
her who did they belong to and she said, "They belong to my husband," 
that "he sells them from these premises." | 
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73 MR. McMAHON: I object to counsel cross-examining the witness. 

THE COURT: It isn't his witness. ; 

MR. McMAHON: It was a witness for the state originally. They 
haven't called her. 

THE COURT: He didn't put her on the stand. He has got a right 
to cross-examine her and impeach her, too. Iam a little worried 
about-- 

MR. CONLIFF: I warned counsel about this before he put her on 
the stand. 
| THE COURT: The statement about selling. 

MR. CONLIFF: I advised counsel what I intended to do before 
the case went to trial, sir. 

THE COURT: He is charged with having purchased, sold, dispensed 
and distributed. You are not charging him with selling. 

MR. CONLIFF: But I lave to show she had knowledge he had the 
narcotics, and the only way we can prove that is her statement to the 


a 


officer. I can't very well eliminate part of the statement and just put 
a part in. 

THE COURT: What has she said on direct examination about 
narcotics ? 

MR. CONLIFF: She said she didn't know the police recovered 
any narcotics from the room. The only thing I know we can do is caution 
the officer to eliminate the matter that she knew her husband sold them, 

74 and she knew her husband had them. That is changing her testi- 
- mony to a certain extent. 

THE COURT: The question you really came to the Bench on was 
this question about was this place known as a dope pad. 

MR. CONLIFF: They went there for a purpose. It was known as 
a dope pad. | 

| THE COURT: Dope pad? | 

MR. CONLIFF: Dope pad. That is the common parlance, sir, 
for a selling place. 

MR. McMAHON: There is nothing on direct. 
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MR. CONLIFF: I am doing it for purposes of impeachment. I 
am leading up to the question she knew there were narcotics and she 
knew they belonged to her husband. | 
MR. McMAHON: I think it should be limited to the extent of cross- 
examination. 


THE COURT: Anything that impeaches the witness is all right. 

MR. McMAHON: Yes, Your Honor. 

THE COURT: That is, if it is material to the ieehen of the case. 

MR. CONLIFF: Iam perfectly willing, if Your Honor sees fit, 
to withdraw the question I just asked about the dope pad, and question 
her further as to whether or not she did not know the police seized 
narcotics there and she made a statement to the police she knew her 
husband had them. i 

THE COURT: Of course what she has testified to is that she was 
in such an overwraught condition she did not know what she said. 

MR, CONLIFF: Yes; but she says that fur jacket did not belong to 
her. i 

THE COURT: You can go into that to the extent you want to. 

MR. CONLIFF: I think I am entitled, sir, to show she made an 
inconsistent statement. If she says she doesn't — what she 
told the police-- : 

THE COURT: You can make inquiry here if she told the police 
anything concerning these narcotics and see what she says, and I will 
rule on it in the light of that. : 

MR. CONLIFF: Very well, sir. Thank you, sir. 

(In open Court:) ! 

BY MR. CONLIFF: | 

Q. Now, Mrs. Mitchell, you said on account of your emotional 
state that night and being sick, am I correct in saying you didn't know 
exactly what occurred? A. No, sir; I did not. ! 

THE COURT: I can't hear you. | 

THE WITNESS: I say that myself, I was sick, and he asked me 

did I make a statement, and I told him I don't know, I did not, I 
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couldn't remember, because I was so sick and excited. 
BY MR. CONLIFF: 

Q. Were you sick when you went there? A. Yes; I suffer 
with my heart all the time. I have suffered with my heart ever since 
1942. 

Q. Do you remember saying you heard these people outside the 
door of the house, looked through this bullet hole in the door and you 
saw two men with masks on. Were yousick at that time? A. Yes, 
sir. 

Q. But your recollection is very clear about that? A. Yes, sir. 

Q. Did you recognize either one of these men with masks on? 
A. No, sir. 

Q. Did you know the name of either one of them? A. They say 
the name was Smith and Prince. 

x * * 5 * 

Q. I believe you said on direct examination you did not see the 
police recover certain envelopes look like these, you didn't see them 
recover any narcotics, you didn't hear any discussion about any 
narcotics ? A. No; I did not when I was in the room. 

Q. When did you first hear about that? A. Sir? 

Q. When did you first hear about narcotics? A. One of them 
mentioned something about narcotics at the precinct. 

Q. What did you say? A. I didn't say anything to my remem- 
brance of. 

K * * Ba + 

REDIRECT EXAMINATION 
BY MR. McMAHON: 

Q. Just one further question. You state from the best of your 
recollection and personal knowledge you don't recall signing any state- 
ment at police headquarters? A. No, sir. 

* * * * * 

) MR. McMAHON: I would like to give the witness an opportunity 
to recall her testimony and state whether she emphatically denies that 
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she told the police her husband did not have any narcotics, or whether 
to the best of her recollection and belief she stated to the police her 
husband did not have any narcotics. | 
BY MR. McMAHON: | 
Q. Will you state which is the answer? Do you emphatically 
deny it or do you state you don't recall it, to the best of your recollec- 
tion? A. I don't recall. ! 
MR. McMAHON: No further questions. | 
* * * x ae 
(Witness excused) 
MR. McMAHON: * * * That is the defense's case, Your Honor. 
THE COURT: Any rebuttal? 
MR. CONLIFF: No, if the Court please. 
THE COURT: Come to the Bench. 
(At the Bench:) | 
MR. CONLIFF: I may state to the Court in view of the last 
answer I don't think rebuttal would be proper. | 


THE COURT: What I want to know is what to do. I don’t want to 
get us into a situation that is going to keep us here until late this after- 
noon. Why don't you people go ahead and argue the case, and I will 

charge them in the morning. | 


i 
1 


MR. CONLIFF: Splendid. 

THE COURT: You think that is a good idea? — 

MR. McMAHON: First I would like to move to dismiss the case 
on the basis there has been no proof of ownership or possession on the 
part of the defendant. The state has failed to produce a single witness 
that would show that the defendant actually had any ia win ion of nar- 
cotics or a sale of narcotics. 

THE COURT: But there is evidence that these narcotics were 
recovered from these premises, that this defendant said they were his. 
I don't know whether to believe that or not, but I mean that evidence is 
in the case and I can't dismiss it. 

MR. McMAHON: But the state has failed to prove any ownership 
of the premises. | 
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THE COURT: Itdoesn't matter whether he owned the premises or 
not if they were his narcotics and he had possession. 
MR. McMAHON: I guess it isn't self-serving-- 
THE COURT: No; it is an incriminating statement, against 


interest, if it is to be believed. I don't know whether it is to be believed 


or not. That is for the jury. 

If I am wrong on not quashing this evidence, then you are entitled 
to a directed verdict, but adhering to that position, I think it should go 
to the jury on the evidence. 

MR. McMAHON: Even though no arrest was made until at the 
precinct? 

THE COURT: I don't think it matters if he was never arrested 
by the police. He was indicted. I don't think it makes a particle of 
difference when they arrested him. I think it makes a difference as 


to what the basis of the arrest was, possibly, for the search and seizure. 


Don't you see what I mean? 

MR. McMAHON: Yes, Your Honor. 

THE COURT: I could be wrong in my holding that the search was 
a reasonable search because there was no arrest, but that goes to that, 
and not to whether or not there is evidence. 

MR. CONLIFF: Of course the courts have held even though 
officers say a man was not arrested, technically he is under arrest if 
freedom of locomotion-- 

THE COURT: I think these officers have said no arrest was 
ever made for the shooting, and no arrest was ever made for the 
narcotics until after he had gotten to the precinct. 

MR. CONLIFF: They said they came back from the hospital; 
even though he was not under arrest, he was in their custody. 

THE COURT: I don't think he could have gotten away. 

MR. CONLIFF: That is the testimony. 

THE COURT: There is a question there as to whether this search 
was valid, unless it was incident to a valid arrest, and that question, I 
think, is one of some substance, but I don't think that aside from that, 
it is the basis for any directed verdict. I think there is some question 
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here on that point, but as long as I adhere to the ruling I made, that 
question is one that would have to be decided elsewhere. 


* * ¥ at 
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In the opmion of appellee, the following questions are 
presented : 

1. May failure of retained counsel to take an appeal 
from a conviction be raised by a motion pursuant to 28 U.S. C. 
$ 2255? 

2. May the legality of a search and seizure be raised by a 


motion pursuant to 28 U.S. C. § 2255? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 4, 1952, a two-count indictment was filed in Dis- 
trict Court charging appellant with violation of 26 U.S. C. 
§ 2553 (a) and 21 U.S. C. $174 (narcotics) (Crim. No. 584- 
52) (R. 95). A plea of not guilty was entered by. appellant 
on April 11, 1952 (R. 96). Thereafter, on May 27, 1952, 
retained counsel filed a motion to suppress evidence, which 
stated that the narcotics seized were not the property of ap- 
pellant, were not found in any clothing belonging to him, and 
if present in his room, were there without appellant having 
any knowledge of them (R. 97). The motion was heard on 
the same date and was denied (R. 98). Trial by jury com- 
menced on May 27, 1952, and on May 28, 1952, appellant. was 
found guilty as indicted (R. 1, 100). On June 26, 1952, 
the Government, pursuant to Public Law 255, 82nd Congress, 
Chapter 666, Ist Session (26 U.S. C. § 2557 (b) (1)), informed 
the District Court of appellant’s prior narcotic convictions in 
1939 and 1943 (R. 101).: Subsequently, on June 27, 1952, ap- 
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pellant was sentenced to serve a term of imprisonment for a 
period of two to ten years, and to a fine of one hundred dol- 
lars, the sentence being suspended as to the payment of the 
fine (R. 102). On January 27, 1953, court-appointed counsel 
filed an affidavit for leave to proceed in forma pauperis, for 
judgment of acquittal, or relief under section 2255 (R. 123, 
127). The motion was denied the same date (R. 103). 

On February 26, 1957, appellant filed, pro se, a motion to 
vacate pursuant to 28 U.S.C. § 2255 (R. 104-116). The Gov- 
ernment’s opposition followed on April 4, 1957 (R. 117), and 
on April 22, 1957, the motion was denied (R. 118). An affi- 
davit for leave to proceed on appeal as a pauper was filed May 
4, 1957 (R. 119). On May 11, the trial court, appointed coun- 
sel to represent appellant (R. 127), and at a hearing held July 
32, 1957; counsel requested the Court to reconsider the original 
motion of January, 1953, so that appellant might have the 
benefit of a direct appeal from the judgment of June 27, 1952. 
The court refused, but on July 19, 1957, granted leave to ap- 
peal in forma pauperis from the denial of the motion to vacate 
of April 22, 1957 (R. 123). This appeal followed. 

| STATUTE INVOLVED 
- Title 28 U. S. C. § 2255 provides, in pertinent part: 

Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a court 
éstablished by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
im violation of the Constitution or laws of the United 
- States, or that the court was without jurisdiction to 
impose such sentence, or that the sentence was in ex- 
edss of the maximum authorized by law, or is otherwise 
subject to collateral attack, may move the court which 
itimposed the seritencée to vacate, set aside or correct the 

A motion for such relief may be made at any time. 
- Unless thé motion and the files and records of the 
éase conclusively show that the prisoner is entitled to 
fd relief, the court shall cause notice thereof to be served 
upon the United States attorney, grant a prompt hear- 
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ing thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. If 
the court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not au- 
thorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render the 
judgment vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall discharge 
the prisoner or resentence him or grant a new ‘trial or 
correct the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requirmg the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed toap- 


ply for relief, by motion, to the court which sentenced © 
him, or that sueh court has denied him relief, unless it 
also appears that the remedy by motion is inadequate 
or ineffective to test the legality of his detention. 


SUMMARY: OF ARGUMENT 


The failure of trial counsel to appeal from a judgment of 
conviction against appellant is not a proper basis for a motion 
pursuant to 28 U. S. C. § 2255, since the motion is hmited to 
collateral attacks upon a sentence improperly imposed, and 
is not directed toward happenings or proceedings subsequent to 
sentence. 

Appellant may = raise the legality of a search and seizure 
eS aS Ee roe , 
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Assuming, arguendo, that the legality of a search and seizure 
may be raised by such motion, the record discloses that the 
search and seizure were lawful. 


ABGUMENT 


IL. An attorney’s failure to appeal a conviction is not a proper 
basis for collateral attack 


A prisoner incarcerated under sentence of a court may move 
that court to vacate the sentence by way of motion provided 
for in 28 U. S. C. § 2255, upon one of four grounds set forth 
therem: (1) if the sentence was imposed in violation of the 
Constitution or laws of the United States; (2) if the court 
was without jurisdiction to impose such sentence; (3) if the 
sentence was in excess of the maximum authorized by law; 
(4) if the sentence is otherwise subject to collateral attack. 

Appellant contends that he was denied effective assistance 
of counsel, in that his retained counsel failed to note an appeal 
from appellant’s judgment of conviction. The contention of 
ineffective assistance of counsel has been recognized as a 
proper basis for a motion under section 2255. Johnson v. 
Zerbst, 304 U. S. 458, 82 L. Ed. 1461, 58 S. Ct. 1019 (1938). 
But representation by counsel, to form the basis of a motion 
to vacate must be such that proof of its ineffectiveness will 
deprive “the trial court [of] jurisdiction to proceed to judg- 
ment and conviction of [appellant].” Johnson v. Zerbst, 
supra, at page 469. And to sustain such allegation, an 
appellant must show that the proceedings were a farce and 
a mockery of justice. Adams v. United States, 95 U.S. App. 
D. C. 354, 222 F. 2d 45 (1955). “The cases where the Supreme 
Court has granted habeas corpus on the ground that there 
was no fair trial support this interpretation of the absence of 
effective representation. They are all cases where the circum- 
stances surrounding the trial shocked the conscience of the 
court and- made the proceedings a farce and a mockery of 
justice.” Diggs v. Welch, 80 U.8. App. D.C. 5, 148 F. 2d 667 
(1945), cert. denied, 325 U.S. 889, 90 L. Ed. 426, 66 S. Ct. 24 
(1945). 

Thus, if claimed ineffective assistance of counsel is not such 
as to deprive a trial court of jurisdietion, thereby rendering 
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the sentence improper, it is not a ground for a motion to 

Here, appellant makes no allegation that his retained coun- 
sel failed to afford him adequate representation in the forum. 
Rather, he complains of lack of action on counsel’s part, sub- 
sequent to trial and sentencing. This is beyond the scope of 
& motion to vacate and affords no ground for relief thereunder. 
Simmons v. United States, 230 F. 2d 73 (10 Cir. 1956), cert. 
denied, 351 U. S. $27, 100 L. Ed. 1457, 76 S. Ct. 784 (1956); 
Dennis v. United States, 177 F. 2d 195 (4 Cir. 1949). y 

It is equally ‘clear that. appellant’s time in which to bring a 
direct appeal has long since expired. This Court has liberally 
interpreted informal communications on the part of appel- 
lants as constituting notice of appeal. See West v. Umted 
States, 94 U.S. App. D. C. 46, 222 F. 2d 774 (1954) ; Willams v. 
United States, 88 U. S. App. D. C. 212, 188 F. 2d 41 (1951); 
Boykin v. United States, 73 App. D. C. 378, 121 F. 2d 865 
(1941). In the instant case, however, no notice of appeal, 
formal or informal was ever made during the period provided 


in the Rules. And the filing of a notice of appeal within the 
time fixed: by the Rules of Criminal Procedure being jurisdic- 
tional, appellant’s later filing of notice out of time could not 
confer jurisdiction upon this Court. Kirksey v. United States, 
94 U.S. App. D. C. 393, 219 F. 2d 499 (1954) ; Lujan v. United 
States, 204 F. 2d 171 (10 Cir. 1953). 


Ii. Search and seizure cannot be raised by a motion under 28 
U.S. C. § 2255 


anaes: raises contentions regarding the legality of the 
search and seizure, resulting in the admission of evidence pro- 
cured thereby, at the trial. 

It is well settled, however, that the legality of a search and 
seizure may not be raised by a motion to vacate pursuant to 
section 2255. In Davis v. United States, 214 F. 2d 594 (7th © 
Cir. 1954), appellant contended, among other things, that the _ 
arresting officers procured evidence against him by means of — 
an illegal search and seizure. The Court there held (p. 596): 3 

It is settled law that a motion for vacation of a judg- _ 
ment and sentence under 28 U.S. C. § 2255 cannot be | 
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used in lieu of an appeal to correct errors eommitted in 
the course of a trial, even though such errors relate to 
constitutional rights, including such as are complained 
of in appellant’s allegations. [Citing cases] 

The question was also answered in United States v. Hay- 
wood, 208 F. 2d 156 (7th Cir. 1953) where the Court stated, 
in part (p. 158): 

* * * an alleged erroneous ruling by the trial court 
on a motion to suppress evidence, and the alleged erro- 
neous admission of such evidence at the trial, are not 
subject to review by a motion brought under 28 U.S.C. 
§ 2255. 


Appellant contends, however (Br. 4-5), that on the author- 
ity of White v. United States, 98 U.S. App. D. C. 274, 235 F. 2d 
221 (1956), his motion to vacate may not be defeated, since 
he has preserved the issue by a timely motion to suppress both 
before and during trial. Appellant miseonstrues that deci- 
sion. In White, the defendant appealed from s denial of his 


motion under 28 U. S. C. § 2255, urging that the judgment 
against him be set aside, alleging that it was the direct result 
of an unlawful and unreasonable search and seizure. The de- 
fendant, contrary to the instant case, had failed to raise the 
issue below by motion to suppress, and similarly to the mstant 
ease, had taken no direct appeal. This Court, in answering 
appellant’s contentions, and affirming the judgment of the 
lower court, cited as authority the decision in Barber v. United 
States, 197 F. 2d 815 (10th Cir. 1952), cert. denied, 344 U. S. 
857, 73 S. Ct. 94, 97 L. Ed. 665 (1952). The Barber case also 
dealt with denial of 2 motion to vacate, grounded on an ille- 
gal search and seizure. And in Barber, as well as in the instant 
ease, the defendant had made a timely objection to the evi- 
dence as procured, in the lower court. Nevertheless, the court 
there held (p. 815): 


Conceding, without deciding, that the shoes were er- 
roneously received in evidence, their reception at most 
constituted a trial error occurring during the course of 
the trial. That error, if such it was, was one that could 
be challenged only by taking an appeal from the judg- 
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ment of conviction and may not be raised for the first 
time by a proceeding under § 2255. 

Thus, it is clear, that the “first time” spoken of by the court 
in Barber, does not involve only those situations where an 
appellant failed to make a timely motion to suppress, below. 
Compare also the similar factual and procedural situation in 
United States v. Haywood, supra. And in the still more recent 
decision of Martin v. United States, —— U.S. App. D. C. —, 
(No. 18686; decided October 3, 1957), where in his motion to 
vacate, appellant complained of lack of effective assistance of 
counsel, in that counsel failed to make a motion to suppress 
certain evidence (narcotics) seized in appellant’s house, this 
Court held: 

If such a motion had been made and denied by the 
District Court, the propriety of the denial could not 
now be examined in 2 proceeding under Section 2255. 
See White v. United States, 98 U. S. App. D. C., 274, 
235 F. 2d 221 (1956), and cases cited. 


Itt. The search and seizure were valid 


On March 7, 1952, appellant was shot by men who fired 
through the door of his apartment (R. 18). In his motion to 
vacate of February 26, 1957, appellant states that because he 
was bleeding, his wife called for an ambulance, informing the 
hospital that “someone had been shot” (R. 105, 106). Ap- 
pellant then goes on to say that “from the inception, the ar- 
rival of the police was solely for the purpose of investigation 
of a [s]hooting * * *” (R. 106, 107). The police officer (Of- 
ficer Casala), who later discovered the narcotics, testified to 
the same effect (R. 17). Thus, the police were not on the 
scene for the purpose of conducting a fishing expedition. but in 
response to a call concerning a shooting. 

On entering the apartment, without any objection on ap- 
pellant’s part (R. 21), Officer Casala and his partner, Officer 
Farrell, saw other plainclothesmen and uniformed policemen 
in the room (R. 24, 28). Both officers had a conversation with 
Appéllant, during which he told them that two men had shot 
him through his door (R. 18) and wounded him in the arm 
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(R. 28, 29). Looking at the door, both officers noticed that it 
contained three bullet holes which had been made by a.weapon 
outside firing in, and two bullet holes from a weapon inside 
firing to the outside (R. 18, 29). They then questioned ap- 
pellant, as to whether or not he owned a gun and had taken 
part in the shooting (R. 18, 29). Appellant denied owning a 
gun (R. 19, 29), and stated, “Go ahead and look around if you 
want; I have no gun” (R. 19). At this point, the police of- 
ficers had reason to believe that a felony had been committed, 
and under cross-examination, Officer Farrell so testified (R. 
37,.38). The. evidence of the two bullet holes in the door, 
which to the practiced eyes of the officers, had been made by a 
gun firing from inside the apartment, was evidence which they 
were not required to ignore. “Law enforcement is difficult 
enough without requiring a police officer to free his mind of 
clues lying flatly before him.” Ellison v. United States, 93 
U.S. App. D. C. 1, 206 F. 2d 476 (1953). Under the circum- 
stances of the moment then, there was “probable cause in 
the eyes of * * * reasonable, cautious and prudent’ peace 
officer(s)” to search for the weapon which has caused the 
two perforations in the door. Bell v. United States, —— U.S. 
App. D. C. —— (No. 13,684; decided January 23, 1958). 
Officers Casala and Farrell began their search. It took place 
in a room containing about ten other plainclothes and uni- 
formed officers (R. 35, 36), the wounded eappeilant, and his 
wife, against a background in which violence had just taken 
place, and its effects still present. Under such circumstances, 
and following a search outside of the room and the direct vi- 
cinity of the door (R. 21, 22), Officer Farrell, unknown to Off- 
cer Casala (R. 19) found the gun under the bed, and handed 
it to a police sergeant who was in the room (R. 33). Farrell, 
noticing that there was but one spent shell in the gun, and the 
door showing signs of two shells having been fired from the 
inside, proceeded to look about for the second shell (R. 41). 
Sometime, during the course of Farrell’s search for the gun, 
and his continued search for the second shell, Casala, who was 
also searching for the gun (R. 19), found the thirty packages 
of narcotics (R. 10, 19), Neither officer was able to state 
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when the fruit of his search was discovered in point of time 
to the discovery of his brother officer (R. 19, 33, 42). 

It is abundantly clear from the facts recited above that the 
search and seizure were proper. And while it is true that 
appellant was not charged with an offense until after he had 
been treated at the hospital and taken to the second precinct 
(R. 20, 23, 30, 37), he was in the custody of the police at all 
times. In any case, “the arrest in this case is no part of the 
problem, because the search and seizure were not bottomed 
upon or incidental to the arrest, and the circumstances were 
s0 exceptional 2s to dispense with the necessity for a search 
warrant”. Woodard v. United States, —— U.S. App. D. C. 
—— (No. 14061; decided January 2, 1958). 


Wherefore, abies Pempecis tly Submabiedh Sine thie esac: OF 
the District Court be affirmed. 


Ourver Gasce, 
United States Attorney. 
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Assistant United States Attorneys. 





